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Rebus Sic Stantibus and International Space Law 

The Evolution of the Space Treaties in the Next Fifty Years 

 

Abstract 

The unanimous adoption of the space treaties in the peak of Cold War was considered great success at 

the time. During the past five decades though, the image of the space sector has changed drastically, in 

terms of both international cooperation and technological progress. The Space Treaties are often 

criticised for not reflecting the said changes in an adequate manner. The lack of key terms and 

definitions, as well as the generic character of their provisions, which leaves room for various 

interpretations, are frequently attributed to the political circumstances and the level of technological 

development under which the Treaties were concluded. Nevertheless, their significance is undisputed, 

as they contain fundamental principles that have been followed consistently. However, it was not until 

recently that their relevance to the current status of the space sector started being contested. The 

increasing participation of private actors in space activities, along with the enormous technological 

progress and innovation in the space sector wa not foreseen by the drafters of the Treaties, who 

attempted to reconcile different national interests in order to accommodate the demands of all their 

States parties. Space resources utilisation, human travel, and settlement in outer space, liability for 

large satellite constellations, debris risks posed by small satellites, are only a few of the issues that the 

space treaties are challenged to tackle. This paper will discuss the concept of reviewing the treaties 

once significant changes take place, as well as the ways for the law to cope with policy and 

technological developments in the space sector. In addressing these questions, the paper will examine 

the space treaties in the framework of the public international law principle of rebus sic stantibus. 

According to the latter, treaties shall become inapplicable when fundamental changes of circumstances 

occur. The paper will debate on whether this is a feasible solution to respond to raising legal 

challenges and on how this principle could influence the future regulation of space activities. In 

particular, it will stress the importance for the existing and future regulatory regime to take into 

account the fast-moving pace of the space sector. With  the view to the next fifty years of space 

treaties, acknowledging their relevance to the contemporary stage of space technology is essential in 

safeguarding the efficient application and successful evolution of international space law. 

 

1. Introduction 

 

The first binding international space law 

document, the Outer Space Treaty was 

concluded fifty years ago,
1
 while the most 

recent regulatory achievement was the 

introduction of the Moon Agreement in 

1979.
2
 The unanimous adoption of the space 

treaties
3
 equipped them with international 

recognition to endure half a century of 

presence and application. This great 

diplomatic success was the outcome of a 

significant deal of compromise among the 

States, in order to be able to reach the 

required consensus. Their agreement was 

led by the need to establish a regulatory 

framework to govern the activities of States 

in outer space.
4
 This realisation came from 

the emergence of the first space activities 

paired with the fragile political environment 
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of the time. During the past five decades, 

both said factors have faced drastic changes. 

The state of technology in the space sector 

is unprecedented and continues to develop 

exponentially. At the same time, the Cold 

War era belongs far into the past, since 

nowadays competition is mostly found in 

the relations among private actors that strive 

for innovation and success.  

This paper will examine, through the scope 

of the rebus sic stantibus doctrine, whether 

the aforementioned change of circumstances 

in the space sector has fundamentally 

affected the initial intention of the States to 

commit to the space treaties. Towards this 

end, it will attempt a historical reflection 

into the background of the adoption of the 

Outer Space Treaty, being the cornerstone 

of international space law,
5
 so as to assess 

the impact of the technological and political 

development on its status. In this regard, it 

will elaborate on whether the changes 

occurred have influenced the objective of 

the States to be bound by the treaties in such 

a way that could invoke their termination. 

Its ultimate purpose is to support that thanks 

to their general character, the space treaties 

are not significantly affected by eventual 

progress in the field of space activities. The 

paper also aims to indentify the lessons 

learnt during the fifty years of international 

space law, which should be taken into 

account for the next five decades of its 

application, as well for future regulatory 

initiatives.  

 

2. The past 50 years: Fundamental Changes 

in Space Activities 

 

The current status of the space sector differs 

significantly from the picture that the 

drafters of the space treaties had in mind. 

Both in terms of the nature of space 

activities as well as of the actors involved, 

the face of the space sector has radically 

changed since the time the first space law 

documents were concluded.
6
  

Fifty years ago, the benefits from space 

activities were realised to a very limited 

extent, while the potential of space 

applications was barely understood. This is 

partly the spirit that is reflected in the space 

treaties. Space activities were seen either as 

a way to secure national defence interests, 

through surveillance and remote sensing
 
or 

as a tool to provide infrastructural civil 

services, such as telecommunications.
7
 

Therefore, the current legal challenges 

raised by the commercialisation of space 

activities and the increasing private 

contributions were not taken into 

consideration when negotiating the treaty 

provisions. 

 

From peaceful to commercial 

 

The political background of the late 60s that 

influenced the content and the negotiations 

on the Outer Space Treaty seems distant to 

the current environment of general 

cooperation among the States in the conduct 

of space activities. Amid the Cold War 

between the great powers of the time, that 

were also the pioneer space faring nations, 

maintaining outer space for exclusively 

peaceful purposes was the ultimate priority.
8
 

A look into the preparatory work of the 

Outer Space Treaty
9
 reveals the importance 

attributed to maintaining outer space as an 

exclusively peaceful environment.
10

 The 

argumentation presented by the delegates to 

UNCOPUOS was centred solely on the 
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drafts presented by the US and the USSR,
11

 

in fear of being unable to reach the desired 

unanimity.
12

 Despite other provisions that 

were put forward by various countries,
13

 the 

debate was dominated by the drafts 

submitted by the opposite fronts of the Cold 

War.
 
It derives from the discussions during 

the COPUOS sessions that the ultimate 

purpose of establishing an international 

binding regime to govern the activities of 

States in outer space was solely to maintain 

space for peaceful uses.
14

 This tense 

diplomatic environment did not leave 

enough ground for the actual legal 

challenges to be considered. Similarly, 

despite the fact that the subsequent space 

treaties were meant to be the regulatory 

extension of the Outer Space Treaty, they 

did not manage to address the specific 

issues in an adequate manner.
15

  

Even though the peaceful use of outer space 

is still considered a cardinal parameter 

within the framework of space law,
16

 the 

UNCOPUOS mandate has expanded in the 

recent years to topics that reflect different 

regulatory priorities.
17

 Consequently, the 

objective of the States is no longer limited 

to peaceful activities, but its aim is extended 

to address commercial conducts
18

 as well.  

 

From public to private 

 

The evolving nature of space activities also 

brought changes to the stakeholders 

involved. For the biggest part of the past 

five decades, space activities were carried 

out under the auspices of governmental 

authorities, therefore the space law system 

is based in its entirety on regulating the 

activities of the public sector. The 

technological progress combined with the 

realisation of the business opportunities 

created in the space field increased the 

incentive for private involvement in space 

activities.
19

  

However, at the time of the drafting of the 

Outer Space Treaty, the idea of private 

activity in outer space found strong 

opposition by the USSR proposal for the 

content of the Treaty, while it was among 

the regulatory goals of the US draft.
20

 In 

order to balance the conflict of interests, the 

Treaty includes a sole provision in Article 

VI, which connects the activities of natural 

or juridical persons with their State by 

imposing international responsibility to the 

latter for any misconduct of the formers.
21

 

This provision has formed the basis of the 

introduction of subsequent national space 

legislations that guarantee that international 

obligations are followed by public and 

private actors alike.
22

  

In spite of this intermediate solution, the 

growing participation of the private sector is 

currently raising challenges further than 

State responsibility. In order for a healthy 

business environment to be achieved, legal 

certainty on particular matters is of utmost 

importance.
23

 Issues such as safety of 

commercial spaceflight personnel, 

ownership over space minerals, as well as 

liability caused by non-manoeuvrable small 

satellites are imminent concerns that are 

mainly regulated only by the general 

principles included in the treaties. The said 

provisions though are lacking essential 

definitions, thus impeding their application 

in the aforementioned cases. In that sense, 

there is still a long road to be paved for the 

activities of private actors to be regulated 

adequately under the existing space law 

regime.
24
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Summing up, the factors that influenced 

States towards agreeing on the content of 

the space treaties are different from the 

current initiatives of the States. Their 

intention has shifted from ensuring the use 

of outer space for exclusively peaceful 

purposes to regulating commercial aspects 

of the space sector. This is due to the 

different priorities put forward, which 

reflect two opposite approaches to the 

regulation of space activities. On the one 

hand, compromising substantial legislative 

progress in order to achieve the desired 

unanimity was the background of the 

negotiations for the five space treaties. On 

the other hand, the current discussions at 

UNCOPUOS are focusing on rather 

practical issues, which address specific 

contemporary legal concerns. It will be 

examined below whether this change of 

circumstances and consequent change in the 

objective of the States has affected the space 

treaties in such way that they do not find 

any more ground for efficient application.  

 

3. The Rebus Sic Stantibus Doctrine 

 

International agreements are concluded on 

the basis of the circumstances that the 

parties took into account at the time of their 

conclusion.
25

 Following the natural 

evolution of things, these circumstances are 

subject to changes, which can occasionally 

be so drastic as to no longer reflect the 

initial intention of the parties to agree on the 

specific obligations. In other words, the 

parties, taking into account their 

contemporary state of things (rebus sic 

stantibus), have agreed to specific 

obligations (conventio omnis intelligitur). 

Should this state have been different or if it 

becomes different, they would either not 

have agreed in the first place or would wish 

to agree on different terms. Within the 

framework of space law, the discussions are 

more often than not pointing to the fact that 

the space treaties do not represent anymore 

the legal challenges raised by the modern 

development of the space sector.
26

 The 

validity of this statement will be addressed 

once the rebus sic stantibus notion is 

elaborated. 

 

Definition of the term  

 

The rebus sic stantibus doctrine can be 

summarised as the change occurred to the 

circumstances under which an agreement 

was concluded. This change is as essential 

as for the validity of the agreement at hand 

to be contested. The space treaties were 

concluded during a period where the state of 

the space sector was totally different than it 

is today. Hence, they have recently been 

scrutinised for not sufficiently addressing 

the current legal challenges. Should this 

doctrine find application in international 

space law, the status of the treaties will be in 

need of review.   

Following centuries of appearance in legal 

texts and cases,
27

  the rebus sic stantibus 

doctrine was codified in Article 62 of the 

Vienna Convention on the Law of the 

Treaties,
 28

 titled “Fundamental change of 

circumstances”. According to the latter, the 

doctrine consists of three elements.
29

 First, a 

change to the circumstances in comparison 

to those existing at the time of the 

conclusion of a treaty should have occurred. 

Second, for the doctrine to produce its 

effect, the change needs to be fundamental 
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and not foreseen by the parties at the time of 

reaching the specific agreement.
30

 Third, it 

is required that the initial circumstances 

were the reason that the parties agreed to be 

bound in this specific context and that their 

change is as radical as to transform the 

current obligations under the same binding 

document.
31

 When all three requirements 

are met, a party could claim withdrawal 

from or termination of the treaty.
32

 

The origins of the rebus sic stantibus 

doctrine and its interpretation into the legal 

practice are unclear. The concept is present 

in writings of Roman times referring to the 

implied intention of the parties not to be 

bound by an agreement when changes have 

occurred since its conclusion.
33

 However, it 

is elaborated and developed much later, as a 

contractual clause in private law contracts,
34

 

before it moves during the 19
th

 century into 

the sphere of public law, describing the 

intention of States to be bound by specific 

obligations. Ever since its progress and 

continuity is closely linked to the sovereign 

decision-making power of the State.
35

 The 

whole concept stems from the fact that the 

State is the highest organisation in the 

international community, thus its intention 

towards a commitment is the only driving 

force behind it.
36

 In simple terms, any 

change to the circumstances that triggered 

the intention of the States to commit would 

be incompatible with the principal concept, 

that of self-preservation and self-

determination of a State.
37

 The doctrine has 

undergone through time several different 

interpretations. In its infancy in international 

law it was considered as applying to all 

treaties, a fact that brought rebus sic 

stantibus to the attention of legal scholars 

and initiated the discussion on its impact on 

international treaties. It was suggested that 

since the States are bound only to the extent 

that they so wish, a change in the 

circumstances under which the decision to 

be bound was made, would also alter the 

intention of that State to be bound to a 

particular treaty,  thus creating grounds for 

that State to withdraw from its obligations.
38

 

In recent theory, rebus sic stantibus is 

considered part of customary international 

law,
39

 its purpose being to give an end to 

treaties that are no longer applicable,
40

 and 

not to be used as a tool for reviving outdated 

treaty provisions.
41

 

During its evolution the doctrine has also 

severe faced criticism, given that the claim 

of changed circumstances is threatening the 

pillar of international legal order, namely 

the certainty of the law.
42

 The principle of 

pacta sunt servanda,
43

 demands that the 

binding force of an agreement, the purpose 

and intentions of its establishment, and its 

performance in good faith, prevail over a 

literal application of its text, which is no 

longer reflecting the previous conditions.
44 

On the one hand, it is supported that States 

could assume that they are no longer bound 

by a treaty, when the circumstances under 

which they came into an agreement have 

significantly changed. On the other hand, 

the importance of the stability of law 

mandates that rebus sic stantibus is applied 

only in extraordinary cases and in a very 

conservative manner.
45

 In order to make 

both ends meet, the rebus sic stantibus 

doctrine can be seen as an exception to the 

pacta sunt servanda principle, given that 

they both form part of the Vienna 

Convention, whose provisions have to be 

read in a complementary manner. In such 

case, the question would be whether the 
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rebus sic stantibus claim results to actual 

changes to the status of an agreement or 

whether it could be deployed only as an 

interpretation mechanism.
46

 

 

The effect on the Space Treaties 

 

To assess the effect of the rebus sic 

stantibus doctrine on the space treaties an 

examination of its individual elements is in 

order. The Vienna Convention demands that 

the unforeseen and fundamental changes 

affect circumstances that formed an integral 

part of the decision of the States to agree to 

a treaty.
47

  

At first, even though space activities in the 

21
st
 century are significantly different than 

those in the mid-20
th

 century, the changes 

do not appear as essential as to radically 

modify the basis of the treaty obligations 

agreed or to impose burdens to the 

application of the space treaties. For 

instance, the aforementioned space mining 

endeavours are not discussed as a reason to 

abolish the non-appropriation principle. 

Instead, ways are considered in order to 

make mining feasible within the current 

legal framework.
48

  

Moreover, the changes occurred were not in 

any way unforeseen, even if the modern 

technological advancement associated with 

them was not conceived properly. The most 

prominent example is the reference in the 

Moon Agreement to the establishment of a 

mechanism to govern space resources 

governance mechanism when technology 

renders these missions feasible.
49

  

Lastly, when it comes to the intention of the 

States to commit to the provisions of the 

treaties, the animus to set up specific 

regulations pertaining to the activities of 

States was not based on circumstances that 

have been modified throughout the decades. 

The intention was to agree upon general 

guidelines with potential prospect to adopt 

specific regulation if and when this need 

would come into the scene, and is still valid 

nowadays.  

Overall, the space treaties were concluded 

since a legal framework was needed to rule 

the newly introduced activities in outer 

space.
50

 The text of the treaties was 

formulated in such way because specific 

priorities were recognised. There is no 

sufficient indication though that their 

content would have been significantly 

different or even not agreed upon, if the 

state of the space sector was as advanced as 

it is today. This is further supported by the 

fact that the space treaties have been 

consistently applied since their adoption, to 

the extent that some of the Outer Space 

Treaty provisions are considered customary 

law.
51

  At the same time, they are still taken 

as reference for current and future 

regulation,
52

 while the number of signatory 

States keeps on growing.
53

  

Nonetheless, even if the changes were found 

of fundamental character and capable of 

impacting the intention of the States, 

withdrawing from or terminating a space 

treaty is an ineffective way to tackle current 

deficiencies.
54

 In the place of general 

provisions, there would be no provisions at 

all, while the difficulty of reaching 

international consensus would remain 

challenging. Additionally, there is no 

guarantee that a new space treaty would 

take into account circumstances further than 

the contemporary ones. The ongoing 

technological advancement would still pose 
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the risk of future space treaties to be 

rendered outdated.
55

  

A more feasible option would be to consider 

the rebus sic stantibus doctrine as the need 

to interpret the space treaties in a way that 

would encompass the current legal 

challenges and would reflect the existing 

shape of in the space sector. The 

acknowledgment of the fact that 

circumstances have changed since the 

adoption of the space treaties, would thus 

lead to a better understanding of the general 

nature of corpus juris spatialis and of its 

timeless character.  

 

4. The next 50 years: The Future of Corpus 

Juris Spatialis 

 

As already discussed, the space sector has 

undergone major changes in the six decades 

since the first artificial satellite was placed 

in orbit. Regardless of the evolution of 

space law during the following decades of 

space progress, changes would undoubtedly 

occur and will continue so in the future. 

Either in terms of technological 

development, of the intention of States to 

regulate specific categories of activities or 

of the turn towards soft law and self-

regulation of space conduct,
56

 the 

circumstances will only keep evolving in the 

years to come. It is therefore important to 

take into account the impact of the changes 

so far and to point out the lessons learned 

for the future. 

Firstly, keeping in mind the rebus sic 

stantibus doctrine will help understand and 

embrace the unforeseeable future events in 

the space sector. This way, even if future 

challenges are not accounted for, 

negotiations will take place on more 

realistic grounds. Secondly, the unanimity 

required by the UNCOPUOS procedures 

will still be a rather unattainable scenario. It 

has been more than forty years since 

consensus led to an actual outcome. Already 

at the time of the adoption of the Moon 

Agreement, political accord was fading. 

Thirdly, for the preservation of space law, it 

is important that it does not impede 

technological progress. Eventually, law-

making is mostly taking into account the 

past practice. On the other hand, regulating 

activities that have not yet unfolded and 

tested would lead to inefficient or redundant 

laws. Balance could be struck by adopting 

texts that are flexible enough to encompass 

future changes. Finally, maintaining the 

status of space law within the framework of 

international law is of utmost importance. 

Apart from regulating a specific set of 

activities and despite any deficiencies, space 

law has contributed greatly to the 

advancement of international law in general. 

The freedoms of outer space, the 

international cooperation among States, the 

benefit of all mankind and the abolishment 

of sovereignty are concepts that had not 

appeared before, yet they managed to gain a 

spot in legal theory. The Outer Space 

Treaty, as well as the other four treaties, 

definitely leaves room for ambiguity.
57

 

However, its status as the Magna Carta of 

space law is undisputed. It is widely 

recognised that the treaty contains only 

general principles that are meant to either be 

translated to fit specific issues or as a basis 

for more detailed regulations.
58

 It provides 

for general guidelines that reflect the legal 

theory behind its adoption, but it needs 

further interpretation to be applied in 

practice. Any subsequent change to the 
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circumstances surrounding space activities 

is not fundamental enough to push the treaty 

out of the frame. Its text is crafted in such 

way that can be interpreted in order to 

accommodate the current and future legal 

challenges. Instead of replacement or 

modification, what space law needs at the 

moment is proper interpretation. The rebus 

sic stantibus principle should serve as a 

lesson to approach the space treaties as a 

living set of laws, rather than an outdated 

one. To this extent, the existing laws will 

serve as the general basis for future 

regulation, while future laws would take 

into account the fast-changing pace of space 

technology, providing for more adequate 

and flexible regulation.
 59

 

 

5. Concluding Remarks 

 

The space treaties were established in order 

to merely set benchmarks for the activities 

of States in outer space. The international 

community does not yet appear prepared to 

stretch their content further, in order to 

extend their application outside the 

designated boundaries. Therefore, instead of 

a change to the content and the status of the 

treaties, in order to maintain their value and 

significance, their appropriate interpretation 

should be promoted. Whether the rebus sic 

stantibus principle is seen as matter or 

translation or of modified intention, changes 

in the space sector have certainly occurred. 

The biggest change though is not the one in 

circumstances. What has changed 

significantly during the past five decades is 

the direct impact that space law has on 

space activities. Every discussion on 

national or international level is taking into 

account as guidance the provisions the five 

space treaties and considers them as 

conditions sine qua non. When these 

general provisions were introduced, the 

application of space law was limited. Only 

nowadays that space law calls for more 

consistent application, the loopholes in the 

existing regime are accentuated. 

The Outer Space Treaty was the first 

internationally binding space law document 

and despite its drawbacks has contributed 

significantly to the progress of international 

legal theory, introducing principles such as 

the province of mankind, the freedom of 

outer space and the use of space for the 

benefit and in the interest of all countries. 

Rather than a disadvantage, the generic 

character of the Outer Space Treaty 

provisions was the factor that distinguished 

the treaty for its adaptability to the changing 

circumstances. Not only did it manage to 

stand the test of time during the decades of 

the unprecedented technological progress, 

but it is currently paving the way for future 

regulations. To this end, the rebus sic 

stantibus doctrine can serve as an 

opportunity to reassess, when necessary, the 

significance of the space treaties to the 

contemporary state of space conduct, as 

well as to identify the weaknesses entailed 

in the space treaties and refrain from 

repeating them in future legislations.  

Regardless of the changes occurred in  

international space law, the Outer Space 

Treaty will remain a treaty established with 

the intention to set out “principles governing 

the activities of States in the exploration and 

use of outer space”. 
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